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COVID-19 screenings
• On December 16, 2020, the US Equal Employment
Opportunity Commission (EEOC) updated its guidance
and stated that employers “may choose to administer
COVID-19 testing to employees before initially permitting
them to enter the workplace and/or periodically to
determine if their presence in the workplace poses a
direct threat to others.” The EEOC’s prior guidance
provided that employers may measure employees’ body
temperature before allowing employees to return to work.
• According to the Centers for Disease Control and
Prevention (CDC), an employer may also ask employees
to take their own temperature at home before arriving at
work.
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COVID-19 screenings
• To screen or not to screen?

• The EEOC and CDC have advised that COVID screening
is not necessarily effective:
• EEOC: “employers should be aware that some
people with COVID-19 do not have a fever.”
• CDC: “Performing screening or health checks will
not be completely effective because asymptomatic
individuals or individuals with mild non-specific
symptoms may not realize they are infected and
may pass through screening. Screening and health
checks are not a replacement for other protective
measures such as social distancing.”
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COVID-19 screenings
• No Federal law requires employers to
screen
• Some states and local ordinances do
require it

• Assess the pros and cons of conducting
screening
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Haro and Ortega v. Walmart
• Walmart employees claim that Walmart’s policy of
checking temperatures and asking questions before they
clocked in each shift resulted in a failure to pay for all
hours worked, in violation of the Fair Labor Standards Act
and California labor law.
• The Complaint alleges that “The employees are required
to arrive at Walmart at least 30 minutes prior to the start
of their scheduled shift so that they can complete the
COVID-19 screening with enough time to clock in by the
start of their scheduled shift.” Paragraph 27.

• The Complaint also alleges that the process would take
10 to 15 minutes or longer if there was a line.
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Recent lawsuits re: COVID-19
screenings
• Adrian Hernandez v Santa Fe Mercados, Inc., Case No.
21CV000223, Monterey County Superior Court, filed on
January 26, 2021: PAGA Only
• Harwell-Payne, Charletta v Cudahy Place Senior Living
LLC, et al. Case No. 3:20CV00804, Western District
Court of Wisconsin, filed on August 31, 2020: Class and
Collective Action
• Jose Jauregui v Cytec Engineered Materials, Inc. et al.,
Case No. 30-2021-01182900, Orange County Superior
Court, filed on February 5, 2021: PAGA Only

• Diane Sato v Puratos Corporation, Case No. 21-cv-173,
Eastern District Court of Wisconsin, Filed on February 21,
2021: Class and Collective Action
www.dlapiper.com
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Recent lawsuits re: COVID-19
screenings
• Heather Boone and Roxanne Rivera v Amazon.com
Services, LLC, Case No. 1:21-at-00148, Eastern District of
California, filed on February 23, 2021: Class and Collective
Action
• Amado Haro and Rochelle Ortega v Walmart Inc., Case No.
1:21-cv-00147, Eastern District of California, filed on
February 23, 2021: Class and Collective Action
• Jose Hernandez Solis v The Merchant of Tennis, Inc., Case
No. 5:21-cv-00459, Central District of California, filed on
March 15, 2021: Class, Collective, and Representative
Action
• Diane Vaccaro v Amazon.com.DEDC, LLC, Case No. 1811852, District Court of New Jersey, filed on May 11, 2015,
amended on March 17, 2021: Class and Collective Action
www.dlapiper.com
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Hours worked under the FLSA
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The boundaries of work time
The FLSA
• Anderson v Mt. Clemens Pottery Co. (1946) 328 U.S. 680
• “Since the statutory workweek includes all time during
which an employee is necessarily required to be on the
employer's premises, on duty or at a prescribed
workplace,” the time spent walking to work stations was
work.
• “[T]he time spent in walking to work on the employer’s
premises … involved ‘physical or mental exertion
(whether burdensome or not) controlled or required by
the employer and pursued necessarily and primarily for
the benefit of the employer and his business.’” (Quoting
Tennessee Coal, Iron & R. Co. v Muscoda Local No. 123
(1944) 321 U.S. 590, 598.)
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The boundaries of work time
The FLSA
• The Portal-to-Portal Act:
• (1) Walking, riding, or traveling to and from the actual
place of performance of the principal activity or activities
which such employee is employed to perform, and
• (2) Activities which are preliminary to or postliminary to
said principal activity or activities, which occur either prior
to the time on any particular workday at which such
employee commences, or subsequent to the time on any
particular workday which he ceases, such principal
activity or activities
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The boundaries of work time
Assessing whether activities are integral and indispensable:
•
•
•
•

Required by or for the benefit of employer
Required by applicable law
Required by the nature of the job
Involved personal protective equipment (generic vs
specialized)
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The boundaries of work time
• IBP, Inc. v Alvarez, 546 U.S. 21 (2005): whether meat and poultry
processing plant employees were entitled to compensation for time
spent donning and doffing protective gear.

• Because donning and doffing the required protective gear was
integral and indispensable to the employees’ principal activities,
donning and doffing signaled the beginning and end of the
employees’ workday. Walking after donning and before doffing and
waiting to doff occurred during the workday and was work time.
• Time spent waiting to don the protective gear, however, occurred
before the first principal activity of the day (donning the protective
gear), making that time subject to the Portal-to-Portal Act’s
exclusions.
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The boundaries of work time
• Busk v Integrity Staffing (2014) 574 U.S. 27: whether
employees were entitled to compensation for time spent
participating in security screenings:
• “We hold that an activity is integral and indispensable to the
principal activities that an employee is employed to perform
– and thus compensable under the FLSA – if it is an
intrinsic element of those activities and one with which the
employee cannot dispense if he is to perform his principal
activities. Because the employees' time spent waiting to
undergo and undergoing Integrity Staffing's security
screenings does not meet these criteria, we reverse the
judgment of the Court of Appeals.”
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Hours worked under California Law
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The boundaries of work time
California law
• Prior to 1947, California's Wage Orders defined “hours
employed” as:
• [A]ll time during which:
1. A woman or minor is required to be on the employer's
premises ready to work, or to be on duty, or to be at a
prescribed work place
2. A woman or minor is suffered or permitted to work,
whether or not required to do so. Such time includes, but
shall not be limited to, time when the employee is
required to wait on the premises while no work is
provided by the employer and when an employee is
required or instructed to travel on the employer's
business after the beginning and before the end of her
work day
www.dlapiper.com
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The boundaries of work time
California law
• Wage Orders amended in 1947 to define “hours worked” as
“the time during which an employee is subject to the control
of the employer, and includes all the time the employee is
suffered or permitted to work, whether or not required to do
so.”
• Contemporaneous IWC meeting minutes confirmed:
• “[I]t was not [the IWC’s] intent that this definition should
be interpreted to cover ‘portal to portal’ pay.”
• “[IWC] believed it necessary … to define … ‘Hours
Worked’ substantially as [this term was] previously
defined except for slight changes for clarity.”
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The boundaries of work time
California law
• Frlekin v Apple Inc. (2020) 8 Cal. 5th 1038
• “[W]hether an activity is required remains probative in
determining whether an employee is subject to the
employer’s control. But, at least with regard to cases
involving onsite employer-controlled activities, the
mandatory nature of an activity is not the only factor to
consider. We conclude that courts may and should
consider additional relevant factors – including, but not
limited to, the location of the activity, the degree of the
employer’s control, whether the activity primarily benefits
the employee or employer, and whether the activity is
enforced through disciplinary measures – when
evaluating such employer-controlled conduct.”
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The boundaries of work time
California law
• Griffin v Sachs Electric Co. (N.D. Cal. 2019) 390 F. Supp 3d
1070, affirmed, 831 F. App’x 270 (9th Cir. 2020)
• “It is simply illogical that merely scanning a badge to gain
access triggers the right to compensation under [the
applicable Wage Order]. If so, a massive swath of
squarely non-compensable walking or commute time
from the first ‘badge’ checkpoint of a given work location
would be covered.”
• “[T]ravel on an employer’s premises to … walk to an
elevator or certain department is generally not
compensable.”

www.dlapiper.com
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High-risk states
Several states’ wage and hour statutes have explicitly rejected the
Portal-to-Portal Act and have been interpreted by courts to contain a
broader definition of compensable time:

• Arizona

• New Jersey

• Arkansas

• Oregon*

• California

• Pennsylvania

• Colorado

• Washington

• District of Columbia

• Wisconsin

• Nevada

www.dlapiper.com
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Defenses and strategies
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The de minimis defense
The history of the de minimis defense under the FLSA

• Anderson v Mt. Clemens Pottery (1946) 328 U.S. 680
• The workweek contemplated by § 7(a) [of the FLSA] must
be computed in light of the realities of the industrial world.
When the matter in issue concerns only a few seconds or
minutes of work beyond the scheduled working hours, such
trifles may be disregarded. Split-second absurdities are not
justified by the actualities of working conditions or by the
policy of the Fair Labor Standards Act. It is only when an
employee is required to give up a substantial measure of his
time and effort that compensable working time is involved.
• 29 C.F. R. 785.47
• Lindow v United States (9th Cir. 1984) 738 F.2d 1057
• “in determining whether otherwise compensable time is de
minimis [under the FLSA], we will consider (1) the practical
administrative difficulty of recording the additional time; (2)
the aggregate amount of compensable time; and (3) the
regularity of the additional work.”
www.dlapiper.com
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The de minimis defense
• Troester v Starbucks:
• Held that the federal de minimis defense does not apply under
California state law
• “We leave open whether there are wage claims involving
employee activities that are so irregular or brief in duration
that it would not be reasonable to require employers to
compensate employees for the time spent on them”

www.dlapiper.com
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Strategies for compliance
• If the time is compensable, employers may:
• Conduct screening on the clock
• Instruct employees to individually report the additional time
spent in screening
• Credit employees an estimated amount of time for completing
screenings
• If crediting employees an estimated amount of time, be sure to
instruct employees to report if the actual amount of time was
longer
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Coronavirus Resource Center
https://www.dlapiper.com/en/us/services/coronavirus-covid19/?tab=key-topics

•

Find COVID-19 updates, alerts and resources
across all practice groups and sectors

•

Watch past webinar recordings, and sign up for
upcoming webinars

•

Subscribe to the COVID-19 mailing list

•

View podcast episodes
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Thank you
Any questions? Speak to your DLA Piper contact or email us at CoronavirusEmployment@dlapiper.com

All information, content, and materials contained in this program are for informational purposes only. This program is intended to be a general overview of the subjects discussed and does not create
a lawyer-client relationship. Statements and opinions are those of the individual speakers, authors, and participants and do not necessarily reflect the policies or opinions of DLA Piper LLP (US). The
information contained in this program is not, and should not be used as, a substitute for legal advice. No reader should act, or refrain from acting, with respect to any particular legal matter on the
basis of this program and should seek legal advice from counsel in the relevant jurisdiction. This program may qualify as “Lawyer Advertising,” requiring notice in some jurisdictions. Prior results do
not guarantee a similar outcome. DLA Piper LLP (US) accepts no responsibility for any actions taken or not taken as a result of this program.
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